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THE COMPTROLLER OENERAL
OF THE UNITED STATES

WaEtHINGTON, D.C. 2303548

RECISION

FILE: B-191650 OATE: February 10, 1978
MATTER OF: William D. ¥Freeman, M.D,
NIGEST:

Agency's Jdecision not to fund proposal submittel in
response  to Program Opportunity Notice (PON) be-
cause pro:ect was regarded as operational, even
though PON misled offeror into believing that >pera-
tional projects were eligible for funding, was rot
arbitrary or made in bad faith so0 as to entitle
offeror to proposal preparatlon costs. Moreover,
such costs may be recoveéred nnly where it is shown
that arbitra'y Government action precluded offeror
from award tc which it was otherwise entitled, and-
under terms of PCN no offeror could clajim entitlement
to award.

We have been requested by an authorized certifying
officer, Department of Energy (DCE), to render a decision
as to whether a claim fer reimbursement of proposal prepara-
tion costs from William D._Freeman, M.D., may be paid. The
claim is for $2,000 for expenses allegedly incurred in the
preparation of technical and cost proposals in response to
a Program Opportunily Wotice (PON) issued by the Energy
Research and Development Administration (ERDA), now DOE,

The PON offercd various £ rms of financial acsistance
(contracts, grants, #nd cooperative acreements) to those
who would inelude solar heating and c20ling systems for
demonstration purposer in their commercial facilities. The
PON contained the fo]lowing statement on page one:

*The oroject proposed under this PON may currently
be in" any of ‘the féllowing stages of development:
conceptual design, preliminary design, final
detailed design, construction, or presently in
operation.” (Emphasls added.)

Dr. Freeman and his father were engaged in the con-
struction of a solar heating unit for their medical ovffice
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building on November 12, 1976 when their proposal

vas submitted in respunse to the PON. The unit was
stated to be 75 percent rompleted at that time. On
February 15, 1977, the Freemans received a mailgram
from ERDE stating that their proposal “ad been determined
qualified for the selection process and instructing them
to submit a cost proposal by March 11, 1977. At the

time of submission of their cost proposal, the unic

was 90 perceni compicted. This was stated on the first
page of the cost propcsal letter. On May 16, 1977, the
Freemans received a letter from ERDA which stated:

"Evaluation and selection of proposals for ERLA
funding support have been completed. Since your
Froject is considered tc be in the operational
phase, ERDA fund’ 'g support. Zor the installation
of the solar system is not appropriate. * * #%

Dr. Freeman bases his claim on two points. First,
he states that at the time his propoexl was rejected,
his project, while more than 90 percent complete, wes
not operationai. Second, he asserts that he was nis-
led by the statement in the PON thet funding would be
available for projects in any stage of development or
construction or already in operation, which he refers
to as "false advertising."

The documents submitted by the DOE certifying
officer indicate that while it was not ERDA's intent
to fund construction of completed projects, the
language in the PON apparently misled six offerors
wvhose proposals were rejected because their projects
were operational. The documents further indicate
that cost proposals were requested from those six
offerors (after their technical proposals were found
to be "qualified for consideration in the selection
process®) as the result of "an oversight." [t is
also stated that Dr. Freeman's project in fact was not
completed at the time his proposal was rejected, and
that had the proposal been selected, the project
“"could have been partially funded."
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The :rcovery of bid or proposal preparation costs
is based on the thenry thar the Gevernment, when
issuing a sclicitation, enters inte an implied con-
tract wiith bidders or «fferors tb ' their bids ur pro-
hsals will he fairly and honestly considered. Heyer
Products Co. v. United States, 140 F. Supp. 409 (Ct.
C1. 1953). Not every irregularity, however, entitles
a bidder or offeror to compensatinn for the expenses
incurred ir preparing a bid or propusal, Kezo
Industries, Inc. v, United States, 492 F.2d 1200, 1203
(Ct. 1. 1974) (herelnafter Keco ). The court in
Xeco II sec forth the following standard and subsidiary
nriteria for recovery of preparation costs:

“The ultimate standard is, * * * whether the
Government's conduct was . arbitrary and capri-
cious toward the bidder-claimant. We have
likewise marked out four subsidiary, but
neverthess general, criteria controlling all
or some of these claims. One is that ‘subjec-~
tive bad faith ~zn the part of the procuring
officiais, deprivin" 2 'pidder of the fair

and honest cansideration of his proposal,
normally warrants recovery of bid proparation

costs. Heyer PLOuucts Co, v. Unijﬁg.-'aues
* x &, A gecond 18 that proof .. -: t.are was
'no reasonable basis' fonr the ac‘*r “rative
decision will also suff1ce, ac lia:. wn many

sitiiations. COnL1nental BusiHES& L LCIprises

v. United States, 452 F.2d 1016, 10”1 176 Ct. Cl.
627, 537-638 (1971). The third is tha“ the degree
of proof of errot ne"eosary for recuvery is
ordinarily related to the.amount of disaretion
entrusted to the procuremeént officiais by appli-
cable statutes and regulations. -{ontinental
Business Enterprises v. United States, supra * * *;
Keco Industries, Inc. v. Lnited States, supra,
428 F,2d at 1240, 192 Cct. Cl. at 784. The
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fourth is that proven violation of pertinent
statatea or regulations can, but need not
necessasily, be a gzound for recovery. -Cf.
Kéco Industries I, supra * * *. The aps 1lca-
tion of these fout Aeneral principles ray
well depend on (1) the type of error or
derelection committed by the Government, and
(2) chether the error or derelection occurred
with respect to the claimant's nwn bid or
that of a competitor.” Keco II at 1%03-04.

' Pursuant to those criteria, bid and proposal
preparation costs have heen awarded (1) where there
has been a clear violation of a staiute, see
Continerital Business Enterprises, Inc. v. United
States, 452 F.2d 1016 (Ct. Cl. 1971), or of a
procurement regulation, Atmstrong & ‘Armstrong, Inc.
v. United Stdtes, 356 F, Supp. 514 (E.D. Wash. 1973),
aff'd 514 F.2d 402 (9th Cir. 1375); The McCartz Corp.
iv.. United State's, 499 F.2d 633 (Cct, Cl, 1974);. T & H
Company, 54 Comp., ‘Gen. 1021 (1%75), 75-1 CPD 345;

William F. wilke, Inc., 56 Comp. Sen. 419 (1977),

77-1 CPD 197, and (2) whefe the Government's action
was without a rﬂaqonable basis and therefore was
arbitrary and caprisious. Anram Nowak Associates,

‘Inc., 56 Comp. Gen. 448 (1977), 77-1 CPD 219; Bromfield

Corporation, B-18765%, May 5, 1977, 77-1. ‘CPD_309;
International Finance and Economicu, B- 186939, October 2%,
1977, 77-2 CPD 320. However, Government action, to be
arbitrary or capricicus, must result from comething
more than "oxdinary" or "mere" negliqence. Groton
Piping Corporation® arid Thames.Electric. ‘Company (1oint
venture) — Claim f£or Bid Pregaration Costs, B-185755,

June 3, 1977, 7 -1 CPD 38 Horgan Business :Associates,
B-188387, May 16, 19377, 77-1 CPD 344, Moreover,
proposal prepar ation costs may not be.recovered unless
it ‘is reasonably certain that the disappointed cfferor
would hav2 recsived the award had it not been for the
complained of Government action. Internationzsl
Finance and Economics, suPra; Morgan Business Associates,

supra.

-
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Under the facts of this case, we find no basis
for allowing Dr, Preeman's claim. It is clear that
ERDA did not act in bad faith in soliciting and
considering Dr., Freeman's proposal and did not act
arbitrarily in rejecting the proposal. According
to an ERDA explanation previously furnished to Dr.
Freeman, the statement in the PON was not fncorrect
because there wece two situvations in whi:h an
operational preject could have been sele.ted for an
award:

"First, an sperational project could be
selected for inttrumentation and funded
for the costs rrlated to the installation
and operation oif the instrumentation (but
net including incurred construction costs).

* * % & &

"Second * * * [instead of a direct funding
awarcd, a proposxl could have becn selected
for} a cooperative agreement whare in re-
turn for non-instrumented performance data
submitted to ERDA, the data would be
analvzed by ERDA or one of its contractors
and the result of this analysis wculd be
furnished to the contractor for his benefit."

Altﬁ%hdh,the language in the PON could have been :tlearer

to indicate that ERDA did not intend to fund the con-
struction costs of operational projects, wa cannot con-
clude that the statement in the PON or ERDA's ultimate
decision not to accept Dr., Freeman's proposal notwith-
standing that statement represent the type of action
for which proposal preparation costs may be awarded.
See, in this regard, Groton Pipirg Corporation, supra,
and Ampex Corvoration et al. B-183739, November 24.
1975, 75-2 CPD 304,

In the former case, some copies of the invitation
for bids (IFB) erronecusly contained a notice of
set-aside for small businesses : .though the project was
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nnt intended ¢o be restricted to small businesses.
The c¢laimaat, a small business, bid on the project
in reliance of the set-aside provision contained

in his copy of the IFB, but was under-bid by a
large business. The claimant reguested bid pre-
paration costs on the ground that it would not

have bid on the project unless it aad actually been
set aside for small businesses. In the latter case,
a two-step procurement was set aside for small
business shortly before the due date for receipt

of step one technical proposals, after the agency
belatedly racognized that the procurement was
suitable for a small business set-aside, Two large
business concerns claimed proposal preparation
costs on the ground that they were misled by the
agency's failure to adequately consider the
possibility of a small business set-azide ‘prior

to issuance of the solicitation. 1In .both cases,
the claims were denied, not because the claimants
had not been misled, but because the complained of
Government action wacs regarded as no more than
"mere negligence” not meeting the tests set forth
in Keco 1I, supra, and Heyer Products Company, supra.

Ho'eover, with regard to ERDA's viewing Dr.
Freeman's project as operational when it ‘was not
yet at that stage, we 'do not believe it was arbi-
trary for ERDA to reject Dr. Freeman q'proposal.
Since ERDA did not intend to fund constriction of
operational pro;ects, and since Pr. Freeman's project
was 90 percent conipleted at the time of submission of
the cost Droposal FRDA -could well consider that by
the time the cost propogals could be evaluated,
selections made, and negntiations conducted with the
successful proposers, the construction phase of the
project eszantially would be completed ond that
funding for whatever small amourt of construction
might remain was inappropriate.
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In thls connection, we point out that unlike
a traditional procuremént, where the Government
intends to award a contract to the low bidder or
to the offeror submltting the most advantageous
proposal, the PON informed offerors that "ERDA
reserves the right to support or not support any
or all proposals, in whole or in part," and
should a proposal be accepted, that assistance
would be in one of several forms, and that pro-
posals would be selected so as to maximize the
number of different demonstration projects within
differing geographic and cilimatic regions. Thus,
we think it clear that no one offeror could
successfully claim that it was "entitled” to
an award under the PON. Thus, under the rationale

.of Internatxonal Finance and@ Economics, BuoDra,

and Morgan Business Assocliates, supra, Dr.
Freeman would nof. be entitled ro proposal prep-
aration expenses in any event

Accordingly, reimbursement of Dr. Freeman's
proposal preparation expenses should not be allowed.

ﬁ d'f«.

Deputy Comptroller General
of the United States





